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CERTIFICATION

The offeror certifies ( )/does not certify
( ) that:

(1) The items of equipment to be serviced
under this contract are commercial items
which are used regularly for other than Gov-
ernment purposes, and are sold or traded by
the Contractor in substantial quantities to
the general public in the course of normal
business operations;

(2) The contract services are furnished at
prices which are, or are based on, established
catalog or market prices for the mainte-
nance, calibration, and/or repair of certain
information technology, scientific and medi-
cal and/or office and business equipment. An
“‘established catalog price’” is a price (in-
cluding discount price) recorded in a catalog,
price list, schedule, or other verifiable and
established record that is regularly main-
tained by the manufacturer or the Contrac-
tor and is either published or otherwise
available for inspection by customers. An
“established market price’” is a current
price, established in the course of ordinary
and usual trade between buyers and sellers
free to bargain, which can be substantiated
by data from sources independent of the
manufacturer or Contractor; and

(38) The Contractor utilizes the same com-
pensation (wage and fringe benefits) plan for
all service employees performing work under
the contract as the Contractor uses for
equivalent employees servicing the same
equipment of commercial customers.

(b) If a negative certification is made and
a Service Contract Act wage determination
is not attached to the solicitation, the Con-
tractor shall notify the Contracting Officer
as soon as possible.

(c) Failure to execute the certification in
paragraph (a) of this clause or to contact the
Contracting Officer as required in paragraph
(b) of this clause may render the bid or offer
nonresponsive.

(End of clause)

[54 FR 19832, May 8, 1989, as amended at 60
FR 48221, Sept. 18, 1995; 61 FR 41471, Aug. 8,
1996]

52.222-49 Service Contract Act—Place
of Performance Unknown.

As prescribed in 22.1006(f) and 22.1009-
4(c), insert the following clause:

SERVICE CONTRACT ACT—PLACE OF
PERFORMANCE UNKNOWN (MAY 1989)

(a) This contract is subject to the Service
Contract Act, and the place of performance
was unknown when the solicitation was
issued. In addition to places or areas identi-
fied in wage determinations, if any, attached
to the solicitation, wage determinations

52.222-50

have also been requested for the following:
(insert places or areas). The Con-

tracting Officer will request wage determina-

tions for additional places or areas of per-

formance if asked to do so in writing by
(insert time and date).

(b) Offerors who intend to perform in a
place or area of performance for which a
wage determination has not been attached or
requested may nevertheless submit bids or
proposals. However, a wage determination
shall be requested and incorporated in the
resultant contract retroactive to the date of
contract award, and there shall be no adjust-
ment in the contract price.

(End of clause)

[54 FR 19832, May 8, 1989]

52.222-50 Nondisplacement of Quali-
fied Workers.

As prescribed in 22.1208, insert the
following clause:

NONDISPLACEMENT OF QUALIFIED WORKERS
(AUG 1997)

(a) Definition. Service employee, as used in
this clause, means any person engaged in the
performance of recurring building services
other than a person employed in a bona fide
executive, administrative, or professional ca-
pacity, as those terms are defined in 29 CFR
part 541, and shall include all such persons
regardless of any contractual relationship
that may be alleged to exist between a con-
tractor and such person.

(b) Consistent with the efficient perform-
ance of this contract, the Contractor shall,
except as otherwise provided herein, in good
faith offer those employees engaged in the
performance of building services (other than
managerial and supervisory employees)
under the predecessor contract, whose em-
ployment will be terminated as a result of
award of this contract or the expiration of
the contract under which the employees
were hired, a right of first refusal to employ-
ment under the contract in positions for
which the employees are qualified. The Con-
tractor shall determine the number of em-
ployees necessary for efficient performance
of this contract and may elect to employ
fewer employees than the predecessor con-
tractor employed in connection with per-
formance of the work. Where the Contractor
offers a right of first refusal to fewer em-
ployees than were employed by the prede-
cessor contractor, its obligation under the
contract to the predecessor’s employees to
fill vacancies created by increased staffing
levels or by employee termination, either
voluntarily or for cause, continues for 3
months after commencement of the con-
tract. Except as provided in paragraph (c) of
this clause, the Contractor shall not offer
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employment under the contract to any per-
son prior to having complied fully with this
obligation.

(c) Notwithstanding the Contractor’s obli-
gation under paragraph (b) of this clause, the
Contractor (1) may employ on the contract
any employee who has worked for the Con-
tractor for at least 3 months immediately
preceding the commencement of this con-
tract and who would otherwise face layoff or
discharge, (2) is not required to offer a right
of first refusal to any employee(s) of the
predecessor contractor who are not service
employees, and (3) is not required to offer a
right of first refusal to any employee(s) of
the predecessor contractor who the Contrac-
tor reasonably believes, based on the par-
ticular employee’s past performance, has
failed to perform suitably on the job. Exam-
ples of permissible sources for this deter-
mination include evidence of disciplinary ac-
tion based on poor performance or evidence
from the contracting agency that the par-
ticular employee did not perform suitably.
Offers of employment are governed by the
following:

(i) The offer shall state the time within
which the employee must accept such offer,
but in no case shall the period for acceptance
be less than 10 days.

(ii) The offer may be made by separate
written notice to each employee, or orally at
a meeting attended by a group of the prede-
cessor contractor’s employees.

(iii) An offer need not be to a position simi-
lar to that which the employee previously
held, but the employee must be qualified for
the position.

(iv) An offer to a position providing lower
pay or benefits than the employee held with
the predecessor contractor will be considered
bona fide if the Contractor shows valid busi-
ness reasons.

(v) To ensure that an offer is effectively
communicated, the Contractor should take
reasonable efforts to make the offer in a lan-
guage that each worker understands; for ex-
ample, by having a co-worker or other per-
son fluent in the worker’s language at the
meeting to translate or otherwise assist an
employee who is not fluent in English.

(d) For a period of 1 year, the Contractor
shall maintain copies of any written offers of
employment or a contemporaneous written
record of any oral offers of employment, in-
cluding the date, location, and attendance
roster of any employee meeting(s) at which
the offers were extended, a summary of each
meeting, a copy of any written notice that
may have been distributed, and the names of
the predecessor’s employees to whom an
offer was made. Copies of such documenta-
tion shall be provided upon request to any
authorized representative of the contracting
agency or the Department of Labor.

(e) The Contractor shall, no less than 60
days before completion of this contract, fur-

48 CFR Ch. 1 (10-1-98 Edition)

nish the Contracting Officer with a certified
list of the names of all service employees en-
gaged in the performance of building serv-
ices, working for the Contractor at the Fed-
eral facility at the time the list is submit-
ted. The list also shall contain anniversary
dates of employment on the contract either
with the current or predecessor contractors
of each service employee, as appropriate.
The Contracting Officer will provide the list
to the successor contractor, and the list
shall be provided upon request to employees
or their representatives. Submission of this
list will satisfy the requirements of para-
graph (n) of the clause at 52.222-41, Service
Contract Act of 1965, as Amended.

(f) The requirements of this clause do not
apply to services where a majority of the
Contractor’s employees performing the par-
ticular services under the contract work at
the public building and at other locations
under contracts not subject to Executive
Order 12933, provided that the employees are
not deployed in a manner that is designed to
avoid the purposes of the Executive Order.

(g) If it is determined, pursuant to regula-
tions issued by the Secretary of Labor, that
the Contractor is not in compliance with the
requirements of this clause or any regulation
or order of the Secretary, appropriate sanc-
tions may be imposed and remedies invoked
against the Contractor, as provided in Exec-
utive Order 12933, the regulations of the Sec-
retary of Labor at 29 CFR part 9, and rel-
evant orders of the Secretary of Labor, or as
otherwise provided by law.

(h) The Contractor is advised that the Con-
tracting Officer shall withhold or cause to be
withheld from the Contractor, under this or
any other Government contract with the
Contractor, such sums as an authorized offi-
cial of the Department of Labor requests,
upon a determination by the Administrator
of the Wage and Hour Division, the Adminis-
trative Law Judge, or the Administrative
Review Board, that the Contractor failed to
comply with the terms of this clause, and
that wages lost as a result of the violations
are due to employees or that other monetary
relief is appropriate.

(i) The Contractor shall cooperate in any
investigation by the contracting agency or
the Department of Labor into possible viola-
tions of the provisions of this clause and
shall make records requested by such offi-
cial(s) available for inspection, copying, or
transcription upon request.

(J) Disputes concerning the requirements of
this clause shall not be subject to the gen-
eral disputes clause of this contract. Such
disputes shall be resolved in accordance with
applicable law and the procedures of the De-
partment of Labor set forth in 29 CFR part 9.
Disputes concerning the requirements of this
clause include disputes between or among
any of the following: The Contractor, the
contracting agency, the U.S. Department of
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Labor, and the employees under the contract
or its predecessor contract.

(End of clause)

[62 FR 44826, Aug. 22, 1997]

52.223-1 Clean Air and Water Certifi-
cation.

As prescribed in 23.105(a), insert the
following provision in solicitations
containing the clause at 52.223-2, Clean
Air and Water.

CLEAN AIR AND WATER CERTIFICATION (APR
1984)

The Offeror certifies that—

(a) Any facility to be used in the perform-
ance of this proposed contract is O, is not O
listed on the Environmental Protection
Agency (EPA) List of Violating Facilities;

(b) The Offeror will immediately notify the
Contracting Officer, before award, of the re-
ceipt of any communication from the Ad-
ministrator, or a designee, of the EPA, indi-
cating that any facility that the Offeror pro-
poses to use for the performance of the con-
tract is under consideration to be listed on
the EPA List of Violating Facilities; and

(c) The Offeror will include a certification
substantially the same as this certification,
including this paragraph (c), in every non-
exempt subcontract.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 55
FR 38518, Sept. 18, 1990]

52.223-2 Clean Air and Water.

As prescribed in 23.105(b), insert the
following clause in solicitations and
contracts to which subpart 23.1 applies
(see 23.101) if (a) the contract is ex-
pected to exceed $100,000; (b) the con-
tracting officer believes that orders
under an indefinite quantity contract
in any year will exceed $100,000; or (c) a
facility to be used has been the subject
of a conviction under the applicable
portion of the Air Act (42 U.S.C.
7413(c)(1)) or the Water Act (33 U.S.C.
1319(c)) and is listed by EPA as a vio-
lating facility; and (d) the acquisition
is not otherwise exempt under 23.104.

CLEAN AIR AND WATER (APR 1984)

(a) Air Act, as used in this clause, means
the Clean Air Act (42 U.S.C. 7401 et seq.).

Clean air standards, as used in this clause,
means—

(1) Any enforceable
guidelines, standards,

rules, regulations,
limitations, orders,

52.223-2
controls, prohibitions, work practices, or
other requirements contained in, issued

under, or otherwise adopted under the Air
Act or Executive Order 11738;

(2) An applicable implementation plan as
described in section 110(d) of the Air Act (42
U.S.C. 7410(d));

(3) An approved implementation procedure
or plan under section 111(c) or section 111(d)
of the Air Act (42 U.S.C. 7411 (c) or (d)); or

(4) An approved implementation procedure
under section 112(d) of the Air Act (42 U.S.C.
7412(d)).

Clean water standards, as used in this
clause, means any enforceable limitation,
control, condition, prohibition, standard, or
other requirement promulgated under the
Water Act or contained in a permit issued to
a discharger by the Environmental Protec-
tion Agency (EPA) or by a State under an
approved program, as authorized by section
402 of the Water Act (33 U.S.C. 1342), or by
local government to ensure compliance with
pretreatment regulations as required by sec-
tion 307 of the Water Act (33 U.S.C. 1317).

Compliance, as used in this clause, means
compliance with—

(1) Clean air or water standards; or

(2) A schedule or plan ordered or approved
by a court of competent jurisdiction, the En-
vironmental Protection Agency (EPA), or an
air or water pollution control agency under
the requirements of the Air Act or Water Act
and related regulations.

Facility, as used in this clause, means any
building, plant, installation, structure, mine,
vessel or other floating craft, location, or
site of operations, owned, leased, or super-
vised by a Contractor or subcontractor, used
in the performance of a contract or sub-
contract. When a location or site of oper-
ations includes more than one building,
plant, installation, or structure, the entire
location or site shall be deemed a facility ex-
cept when the Administrator, or a designee,
of the Environmental Protection Agency
(EPA) determines that independent facilities
are collocated in one geographical area.

Water Act, as used in this clause, means
Clean Water Act (33 U.S.C. 1251 et seq.).

(b) The Contractor agrees—

(1) To comply with all the requirements of
section 114 of the Clean Air Act (42 U.S.C.
7414) and section 308 of the Clean Water Act
(33 U.S.C. 1318) relating to inspection, mon-
itoring, entry, reports, and information, as
well as other requirements specified in sec-
tion 114 and section 308 of the Air Act and
the Water Act, and all regulations and guide-
lines issued to implement those acts before
the award of this contract;

(2) That no portion of the work required by
this prime contract will be performed in a fa-
cility listed on the EPA List of Violating Fa-
cilities on the date when this contract was
awarded unless and until the EPA eliminates
the name of the facility from the listing;
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